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THE PROPOSED COURT OF ARBITRAL JUSTICE * 

Before undertaking a systematic and analytical exposition of the 
project relating to the establishment of an arbitral court of justice as 
approved by the Committee of Examination B and referred to the 
Eirst Subcommission of the First Commission, it may be useful to 
devote a few lines, by way of introduction, to the Permanent Tribunal 
of Arbitration created in 1899 by the First Conference and alongside 
which it is proposed to establish an arbitral court of justice. 

It will be remembered that, in accordance with article 16 of the 
convention of 1899, " in questions of a legal nature and primarily in 
questions regarding the interpretation or application of international 
conventions arbitration is recognized by the signatory powers as the 
most effective and at the same time most equitable means of settling 
controversies which have not been settled through diplomatic 
channels." 

In order that this solemn declaration, based on a principle as broad 
as it is beneficent, might not remain a dead letter, the conference 
undertook the creation of a tribunal before which international con- 
troversies should be settled by arbitration. Article 20 therefore 
provides : 

For the purpose of facilitating recourse to arbitration in international 
controversies which have failed to be settled through diplomatic channels, 
the signatory powers agree to organize a Permanent Tribunal of Arbi- 
tration, accessible at all times and, unless otherwise stipulated by the 
parties, operating in accordance with the rules of procedure contained 
in the present convention. 

The authors of the convention had in view the settlement of con- 
troversies by arbitration, and, the choice of the judges being one of 
the essentials of arbitration, they added in article 17 : 

The arbitration convention is concluded for controversies already exist- 
ing or which may arise; it may relate to any controversy or only to 
controversies of a certain category. 

iThe introduction to this article (pp. 772-783), concerning the proceedings in 
commission, is a translation of the report which the writer of the present article 
had the honor to present to the conference, and which will form a chapter in a 
forthcoming book on the Hague Conferences. — J. B. S. 
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Upon comparing these articles 16, 20, and 17 it appears obvious 
that questions of a purely legal nature were considered at that time 
as being peculiarly susceptible of arbitration, and that it was hoped 
that by creating a permanent tribunal these questions could fre- 
quently be arbitrated and decided on the basis of respect for the law. 
There was reason to believe that the foundation had been laid for a 
real court in the legal sense of the word, except that in place of judges 
there would be arbitrators appointed by the free choice of the parties. 

However, from the very fact that article 21 gave the court juris- 
diction in all arbitration cases, it is obvious that the framers of the 
convention considered it possible to submit to it other problems than 
those of an exclusively legal nature. The unique institution which 
was being created was thus competent at once for purely legal ques- 
tions, which it was to decide on the basis of a respect for the law, and 
for broader problems of an extra-juridical nature, the decision de- 
volving in either case upon judges, or rather arbitrators, chosen by 
the parties at variance. 

In modern nations judicial questions are decided in courts of jus- 
tice by magistrates who do not derive their authority from the liti- 
gants, but in cases susceptible of an agreement to arbitrate judges 
chosen by the litigants are as appropriate as they would be inappro- 
priate in a court of justice. 

The difference between legal (juridical) and nonjuridical ques- 
tions, as well as the procedure applicable to each, was clearly eluci- 
dated by His Excellency M. Bourgeois before the First Commission. 
Replying to the criticism directed by Mr. Choate and Mr. Asser 
against the work of 1899, he says that — 

If there are not at present any judges at The Hague it is because the 
conference of 1899, taking into consideration the whole field open to 
arbitration, intended to leave to the parties the duty of choosing their 
judges, which choice is essential in all cases of peculiar gravity. We 
should not [he added] like to see the court created in 1899 lose its 
character as a real court of arbitration entirely, and we intend to pre- 
serve this freedom of choice of the judges in all cases where no other 
rule is provided. 

In controversies of a political nature, especially, we think that this will 
always be the real rule of arbitration, and that no nation, big or small, 
will consent to go before a court of arbitration unless it takes an active 
part in the appointment of the members composing it. 
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But is the case the same in questions of a purely legal nature? Can 
the same uneasiness and distrust appear here? And does not every one 
realize that a real court, composed of real jurisconsults, may be con- 
sidered as the most competent organ for deciding controversies of this 
character and for rendering decisions on pure questions of law? 

In our opinion, therefore, either the old system of 1899 or the new 
system of a truly permanent court may be preferred, according to the 
nature of the case. At all events there is no intention whatever of 
making the new system compulsory. The choice between the tribunal 
of 1899 and the court of 1907 will be optional, and experience will show 
the advantages or disadvantages of the two systems. 

With these objects in view the framers of the present draft have 
set out to organize a court which shall be competent primarily to 
decide controversies of a legal nature. However, they did not desire 
to render it overexclusive by prohibiting it from passing on differ- 
ences of another character. Their purpose was, above all, to advance 
the work of 1899, giving it a new and unmistakable scope by the 
establishment of an arbitral court of justice to pass judicially on 
international controversies. 

Article 20, cited above, speaks of a permanent tribunal, but every 
one knows that the tribunal is not permanent, because it must be 
organized on the occasion of every case submitted to it. The only 
permanent thing is a list from which the judges must be selected in 
each particular case. The framers of the convention also desired 
that the court should be accesible at all times to the parties, but their 
hopes have been disappointed by the material defects of the institu- 
tion. It can not be said that a court which does not exist is accessi- 
ble at any time, much less at all times. One of the founders and 
friends of the court, His Excellency Mr. Asser, said of this institu- 
tion : " It is difficult, time-consuming, and expensive to set it into 
operation." 

However, as Mr. Ohoate observed (First Subcommission, ninth 

session, pp. 2-3) : 

When we read the speeches which were delivered while the establish- 
ment of this court was being discussed, we see that it was considered as 
an experiment and that it was hoped it might serve as a basis for the 
work of a future conference. Our efforts [he added] are not being 
directed toward diminishing this work, but on the contrary toward build- 
ing up on its foundation, and we now seek the support of those who 
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began it. However great the result of the First Conference may have 
been in this regard, it could not satisfy the ever-increasing demands of 
the nations, only four cases having been submitted, and two-thirds of 
the judges, the total number of whom is about sixty, were not called 
upon to sit. It was certainly not owing to a lack of competence on the 
part of the eminent judges, and it is these very persons whom we should 
like to have to compose the new court. ... It appears to me as if 
certain nations had failed to appear before the Tribunal of The Hague 
on account of the expense involved by such a recourse. We should 
therefore first of all provide for having the expenses of the court, includ 
ing the judges' salaries, borne in common by all the signatory powers. 

The absence of all continuity in the Permanent Tribunal has greatly 
diminished its force and its influence. Bach of its meetings has been 
disconnected with the others, and its occasional decisions, separated by 
both time and the diversity of their objects, have done little to advance 
the progress of the science of international law. They have done no 
more toward establishing the international jurisprudence which we are 
entitled to expect from a tribunal backed by the consent of all nations. 

Nevertheless, the Permanent Tribunal has done some good work, but 
it was within the restricted limits within which it was allowed to operate. 

Let us try to make of it a Permanent Tribunal, with regular and 
continuous sessions. Such a tribunal would render its decisions on the 
authority of the united nations. It would gradually create a definite 
system of international law, which would have to be considered by the 
nations as a rule of conduct. By making this step in advance we shall 
justify the confidence which has been placed in us, and we shall make 
the work of this Second Conference truly worthy of comparison with 
that of 1899. 

Such are the general outlines of the project which we present to 
you. 

To point out the obvious defects of the old tribunal is by no means 
seeking to belittle it. It marks a stage in the evolution of arbitra- 
tion, but experience shows us that although the theory worked out 
may have been correct the practice is susceptible of improvements. 
The most effectual progress will be to render the tribunal permanent 
in fact. If any testimony were necessary regarding the need of these 
improvements, what more eloquent and authoritative testimony could 
be found than that of M. de Martens, the advocate and one of the 
founders of the court, the most experienced of living arbitrators, who, 
during the very first days of the conference, presented a proposition 
regarding the establishment of a permanent judicial committee, 
chosen from among the members of the present court ? If the father 
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himself lays his hand on his child and suggests to him the improve- 
ments of which he is susceptible, why be astonished if the godfather 
also raises his voice and speaks out boldly ? 

The United States have always looked with favor upon inter- 
national arbitration. This is abundantly shown in the cumbrous 
volumes of Moore's Digest, which relates the arbitration cases in 
which the United States have taken part. In 1899 the American 
delegation worked ardently together with the English and Kussian 
delegations for the creation of the present tribunal, and the United 
States have appeared as plaintiff in some of the cases which it has had 
to examine. Having won their suit, it is by no means in the attitude 
of an unsuccessful litigant that they are proposing changes and modi- 
fications. Their own experience and a study of their Supreme Court 
have shown them that an arbitral court of justice may be created to 
decide the controversies arising among the sovereign members of the 
family of nations just as reliably and equitably as the Supreme Court 
decides differences of an international character arising among the 
States of the American Union. 

The attitude of the United States has never belied itself, for they 
have constantly declared that to them the tribunal established in 1899 
was but the first step toward a permanent arbitral court of justice 
which they would have liked to have had established even in 1899. 
The fact is they had but to consider their own past, which is still 
recent, in order to confirm them in this opinion. It is not generally 
remembered that the United States established a court of arbitration 
just one hundred years ago. The fundamental constitutional act, 
designated under the name of " Articles of Confederation," estab- 
lishes, both in theory and in fact, the rule of arbitration for the 
solution of " international " difficulties arising among the States. 

According to the text, the Congress would be the last resort in 
exercising jurisdiction over contests already existing or to arise 
regarding boundaries, jurisdiction, and other matters. Here is the 
way its jurisdiction was exercised. When the authorities or author- 
ized agents of a State demanded a judicial investigation, notice of 
the fact was given to the other State in controversy and a day was 
set for the appearance of the two parties through representatives. 
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The parties were invited to appoint the members of the tribunal by 
common consent. Failing an understanding, Congress designated 
three citizens of each of the States of the Union (thirty-nine), and 
from the list thus formed each party, beginning with the defendant, 
could strike out a name until only thirteen remained. From these 
thirteen, seven or nine were drawn by lot, and the persons thus 
designated composed the court, which decided the controversy by a 
majority of votes. A quorum of at least five judges was required. 
In case of nonappearance of one of the parties without a valid reason, 
or of his refusal to take part in the formation of the tribunal, the 
Secretary of the Congress performed this duty in his stead. The 
award was final in all cases, and each State pledged itself to carry 
out the award in good faith. The judges had to take an oath before 
the Supreme Court of the State where the tribunal sat that they 
would perform their duties carefully and without partiality or desire 
for gain. 

A mere cursory perusal of these provisions shows what a striking 
similarity there is between the Hague Tribunal and its American 
predecessor. 

The destinies of the American Tribunal of Arbitration Avere of 
brief duration. It did not justify its creation. Lacking in the 
essentials of a court of justice, it was supplanted after ten years by 
the present Supreme Court, before which are judicially decided 
many controversies which, arising between sovereign and indepen- 
dent States, might lead to war. 2 

Will history repeat itself again ? 

Knowing the weaknesses and defects of the American Court of 
Arbitration, as well as the admirable results of a judicial adjustment 
of international controversies by a permanent court composed of 
professional judges, the United States delegation offered a scheme 
of organization of a regular judicial court composed of learned and 
experienced judges and open wide to all the signatory powers with- 
out the delays and formalities necessary in the organization of a 
special tribunal for each particular case. 

When the First Subcommission of the First Commission met on 

2 Missouri v. Illinois (1905), 200 U. S. 496, 518. 
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August 1, 1907, it found itself confronted by two propositions re- 
garding the permanence of the international tribunal. The first was 
a Russian project and the second the original project of the American 
delegation. 

The general discussion, which was continued on August 3, was on 
the question as to whether the establishment of a permanent court 
composed of judges and ready to take up and decide the questions 
submitted to it was desirable under the present circumstances. 

On August 1 His Excellency Mr. Joseph II. Choate, first delegate 

of the United States, supported the American proposition. He first 

read a passage from a letter which President Roosevelt wrote on 

April 5, 1907, to Mr. Carnegie, and which was read publicly to the 

Peace Congress assembled at New York. The President expresses 

himself as follows: 

I hope to see adopted by the conference a general arbitration treaty 
among the nations, and I hope that the jurisdiction of the Tribunal of 
The Hague will be extended and rendered more permanent. I hope 
that judges will be appointed for a fixed term and that they will be paid 
an adequate salary in order that the likelihood may continually increase 
of having every controversy arising among great or small nations 
decided by this tribunal, just as a judge in our country decides among 
powerful or weak individuals who have recourse to him. Doubtless 
many other matters will be taken up at The Hague, but it seems as if a 
general arbitration treaty may be the most important of all. 

Mr. Choate announced that the instructions given to the delegation 
were that it secure the acceptance, if possible, of a plan regulating 
the selection of the judges, so that the various systems of law and 
the prncipal languages may be equitably represented. 

In our plan [he says] we have voluntarily refrained from giving even 
an outline of the details of organization and operation of the court 
which we propose. We did not think that one nation could, by itself, 
determine or even suggest these details, which should be evolved as a 
result of discussion among the representatives of the various nations. 

The plan which we propose to you does not change the optional 
character of the tribunal already established in the least. No nation 
can be compelled to appear before the court. The latter shall be open 
to all who wish to settle their differences by peaceful means. 

Having thus described the project, Mr. Choate set. forth its gen- 
eral provisions roughly as follows : 
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In the first article a permanent court of arbitration is to be estab- 
lished. This is the great principle on which the conference should 
pronounce at the very start. The judges should be of the highest 
moral standing, and be of recognized competency in matters of inter- 
national law. They should be chosen in such a way that all the 
nations, both weak and strong, may take part, without distinction, in 
their appointment They should insure an equitable representation 
of all the various systems of law and procedure and of the principal 
languages of the world, be appointed for a fixed term, to be determined 
by the conference, and hold their office until their successors are 
appointed. 

According to the second article the Permanent Court is to meet 
every year at The Hague and sit until it has completed the examina- 
tion of the cases submitted to it; appoint its personnel and, as far 
as not determined by the conference, regulate its procedure. All 
decisions of the court shall be rendered by a majority of votes. 

It is expedient that the judges be of equal rank, enjoy diplomatic 
immunity, and receive a salary paid by the nations in common and 
sufficient to enable them to devote all the time necessary to the affairs 
of the court. The third article expresses the desire that, unless other- 
wise agreed, no judge of the court shall take part in the examination 
of controversies affecting his own nation. In other words, this tri- 
bunal is to be a regular court and have nothing in common with a 
mixed commission. 

As indicated in article 4, the jurisdiction of the Permanent Court 
would extend to all differences of an international character among 
sovereign nations and not settled through diplomatic channels, when 
the parties agree to submit to this jurisdiction. The court would 
decide in the first resort, while remaining competent to receive 
appeals from other courts and to examine the respective rights and 
duties resulting from the conclusions of commissions of inquiry, or 
from the decisions of special tribunals of arbitration. 

Article 5 stipulates that the judges of the court may be called upon 
to sit on the commissions of inquiry or in tribunals of arbitration 
appointed for a particular case. In this latter case it is evident that 
the judges could not examine on appeal a decision in which they 
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had taken part. In short, the court would be competent to settle 
any international controversy which the powers might deem proper 
to submit to it. 3 

His Excellency M. de Martens then delivered a remarkable speech 
showing that the possibility of creating the Permanent Court was 
by no means precluded and giving the support of his theoretical and 
practical experience to the idea of its permanency. 

We are agreed [he said] on one essential and indisputable fact, viz, 
that the present Permanent Court is not organized as it should be. An 
improvement is needed and it is our task to make it. This task is an 
important one — indeed, the most important one, in my opinion, of all 
those devolving upon us. 

I have under my eyes the Eussian circular of April 3, 1906, which 
contains the program adopted by all the powers. It speaks, first of all, 
of the necessity of perfecting the principal creation of the conference 
of 1899 — that is, the Permanent Court. The First Conference departed 
with the conviction that its task would be completed subsequently as a 
result of the steady progress of enlightenment among peoples, and as 
the results of acquired experience manifested themselves. Its most im- 
portant creation, the International Court of Arbitration, is an institu- 
tion which has already been tested and which has grouped together for 
the general welfare, as an areopagus, jurisconsults enjoying universal 
respect. 

However, M. de Martens realizes the deficiencies in the work of 
1899. " The court of 1899 is but an idea which occasionally as- 
sumes shape and then again disappears." This is what induced the 
Eussian delegation to present a project, but it does not by any means 
mean to offer this project as the sole basis of the deliberations. The 
project in the first place sanctions the absolute choice of the arbitra- 
tors by the powers. The idea of the list is retained, but, considering 
that the arbitrators composing it should be known and be at least in 
part at the disposal of the nations, M. de Martens suggests the idea 
of periodical meetings during- which the members would select a 
permanent tribunal of arbitration to be always at the disposal of 
the powers which might desire to have recourse to it. 

This permanent court would be composed of three members. 
However, the number of judges could be increased at any time. 

3 Mr. Scott thereupon explained technically and in detail the principles which 
might serve as a basis for the establishment of an international permanent court. 
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Instead of three members, five, seven, or nine members could be 
elected. This is a question of detail. 

The advantage of the Eussian project consists in the retention of 
the present foundations, on which it proposes to construct another 
edifice better adapted to the just demands of international life. 

In words which were impressive by their eloquent brevity, Baron 
Marschal de Bieberstein gave assurance that the proposed court 
would have the support of the German delegation. 

I declared a few days ago [he said] that the German Government 
considers the establishment of a permanent court of arbitration as a real 
step in the line of progress. 

I wish now, while this discussion is being opened, to formally repeat 
my declarations in the name of the German delegation. I take real 
pleasure in accepting the general principles so eloquently defended by 
the delegates from the United States. 

"We are ready to devote all our energy toward the accomplishment of 
this task which M. de Martens very correctly defined, on presenting it, 
as one of the most important ones of the Second Peace Conference. 

Sir Edward Fry gave to the idea the support of the British dele- 
gation, and Messrs. de la Barra, in behalf of Mexico ; Larreta, Drago, 
and Saenz Peiia, first delegates from Argentina, stated that their 
delegations were in favor of the idea of permanency. At the follow- 
ing session Messrs. Esteva, first delegate from Mexico ; Milovanoviteh, 
in the name of the Servian delegation; Belisario Porras, delegate 
from the Republic of Panama; J. 1ST. Leger, delegate from Haiti; 
Jose Gil Eortoul, delegate from Venezuela; Ivan Karandjouloff. 
delegate from Bulgaria ; the Marquis de Soveral, in behalf of Portu- 
gal; Samad Khan Momtas-es-Saltaneh, in behalf of Persia; and J. 
P. Castro, in behalf of Uruguay, stated that they agreed to the 
general outlines of the American project, some without any reserva- 
tion and others making reservations regarding the composition of the 
court. Mr. Esteva, in particular, stated that he voted only with 
reservations " because the principles which were to serve as a basis in 
the establishment of the Permanent Court were of such great im- 
portance that the Mexican delegation would not give its final vote 
until it had learned of the various projects for the organization of 
the court." 
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During the same session of August 3, Mr. Choate called attention 
to the freedom which every party in controversy would have in choos- 
ing between the new institution, which was not compulsory in any 
respect, and the court of 1899, which it was not intended to supplant. 

His Excellency Mr. Beernaert delivered an important and care- 
fully worded address on this subject, in which, combatting the argu- 
ments adduced in favor of the proposed court, he expressed his deep 
conviction that the progress should be made in the old direction, and 
that the institution of 1899 was preferable to the one proposed to. be 
established, which, by forcing permanent judges on the parties in 
controversy, threatened to violate the principle of free choice — an 
essential feature of arbitration. 

Sir Edward Fry replied briefly to him, setting forth clearly in a 
few sentences the problem which the commission had to solve: 

If it were a question of supplanting the present Permanent Court by 
a new court to be created, I should without hesitancy side with Mr. 
Beernaert, but the American scheme proposes the creation of a new court 
in addition to the present court. The two courts will work together 
toward the same goal and the one which appears to answer the needs of 
the nations best will survive. 

The choice will be free to the nations, and it is very certain that the 
most effective court will be chosen. 

Mr. Leon Bourgeois, speaking as first delegate from France and 
no longer as president, showed, in a pointed speech, that the organism 
of 1899 and that which it was proposed to create would each have its 
separate sphere of activity and its own peculiar interest and influence. 

What we must find out [he said] is whether, for limited purposes and 
under special conditions, it is not possible to secure the working of 
arbitration more quickly and easily under a new form in no way incom- 
patible with the first form. 

In questions of a purely legal nature, a real court composed of juris- 
consults should be considered as the most competent organ. ... It 
is therefore either the old or the new system that is to be preferred, 
according to the nature of the cases. 

Thus [he concluded] we see before us as two distinct domains, that 
of permanency and that of compulsoriness. However, we reach the same 
conclusions in both domains. 

In the domain of universal arbitration there is a zone of possible 
compulsion and a zone of necessary option. There is a whole lot of 
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political questions which the condition of the world does not yet permit 
to be submitted universally and compulsorily to arbitration. 

Likewise, in the domain of permanency, there are cases whose nature 
is such as to permit and perhaps to warrant their submission to a 
permanent tribunal. However, there are others for which the system of 
1899 remains necessary, for it alone can give the nations the confidence 
and security without which they will not go before arbitrators. 

Thus, it is seen that the cases in which the permanent court is possible 
are the same as those in which compulsory arbitration is acceptable, 
being, generally speaking, cases of a legal nature. Whereas political 
cases, in which the nations should be allowed freedom to resort to arbi- 
tration, are the very ones in which arbitrators are necessary rather than 
judges, that is, arbitrators chosen at the time the controversy arises. 

The president having thereupon submitted the question of con- 
sidering the American proposition to a vote, twenty-eight votes were 
cast in favor of taking under consideration the establishment of a 
permanent court of arbitration, and twelve states refraining from 
voting. 4 

The American and Russian propositions were then referred to the 
Committee of Examination, for working out of the project. 

The Committee of Examination was therefore confronted by two 
projects at its first meeting on August 13, 1907. The Russian 
project Avas not discussed therein. The American project served as 
a basis for discussion, but it is useless to consider it in detail, for it 
was withdrawn in favor of a common project of the German, Ameri- 
can, and English delegations. Later, at the third meeting of August 
29, His Excellency Mr. Barbosa, first delegate from Brazil, pre- 
sented a project which he accompanied by a forceful address in 
which he went into considerable detail. This project was afterwards 
withdrawn by Mr. Barbosa. Propositions from the Bulgarian, 
Haitian, and Uruguayan delegations regarding the composition of 
a permanent court were also deposited. 

The Russian project sought to make use of the Permanent Court 

* Those voting in favor of the motion were Germany, United States, Argentina, 
Brazil, Bulgaria, Chile, China, Colombia, Cuba, Dominican Republic, France, 
Great Britain, Haiti, Italy, Japan, Luxemburg, Mexico, Montenegro, Panama, 
Paraguay, Netherlands, Peru, Persia, Portugal, Russia, Salvador, Uruguay, 
Venezuela. Those refraining were Austria-Hungary, Belgium, Denmark, Spain, 
Greece, Norway, Roumania, Servia, Siam, Sweden, Switzerland, Turkey. 
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and out of its membership to select a small committee ready at any 
time to receive cases and to decide them. For example, the members 
of the Permanent Court of Arbitration were to assemble every year 
at The Hague in plenary session : 

(1) To select by secret ballot three members from the list of arbitra- 
tors, who must be ready at any time during the ensuing year immediately 
to constitute the Permanent Tribunal of Arbitration; (2) to take cog- 
nizance of the annual report of the Administrative Council and of the 
International Bureau; (3) to express the opinion of the Permanent 
Court of Arbitration upon the questions which have arisen during the 
sessions of the tribunal of arbitration, as well as on the acts of the 
Administrative Council and the International Bureau; (4) to exchange 
their ideas regarding the progress of international arbitration in general. 

The members of the Permanent Tribunal of Arbitration were to 
be eligible for reelection. An examination of this project shows 
that every year the members of the Permanent Court of Arbitration, 
of whom there could not be more than four from each state, were to 
assemble at The Hague, to form themselves into a committee on 
arbitration, and to devise means whereby arbitration and the Perma- 
nent Court might be made more effective. They were to choose from 
their assembly three members, who, when selected, would probably 
reside in The Hague and devote their time exclusively to cases pre- 
sented for their decision. The distinction is thus clearly drawn 
between the Permanent Court on the one hand, which is in reality 
nothing but a panel or list of judges, and a tribunal of arbitration 
and a court in the ordinary acceptation of the term. The Russian 
project if adopted would have been a decided improvement upon the 
present Permanent Court, because it would have created a tribunal 
in session before which litigants might appear. The aim of the 
project undoubtedly was to establish this permanent tribunal and 
to interest the permanent panal in the procedure by having them 
assemble at The Hague and constitute the tribunal for the succeed- 
ing year. The Russian project was not discussed in the Committee 
of Examination, but -the suggestion of a permanent tribunal composed 
of three members appears in the project draft by the committee and 
ultimately accepted by the conference. 
The Brazilian proposition was designed to constitute a workable 
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tribunal in accordance with the requirements of juridical equality 
not merely in right but in the exercise of the right. Each signatory 
power was to designate a person able and willing to* serve as a judge, 
and each person so designated was to serve for a period of nine years. 
In order that the court should deliberate in plenary session it was 
necessary for at least one-quarter of the members appointed to be 
present, and in order to assure the possibility of this the members 
appointed were to be divided into three groups, according to the 
alphabetical order of the signatures of the convention. The judges 
classed in each of these three groups were to sit in rotation for three 
years, during which they were obliged to establish their residence 
within twenty-four hours of The Hague, to which they might be sum- 
moned by telegraph. The group would thus form the court, but all 
members of the court, were to have a right, if they desired, to attend 
all the plenary sessions even although they did not belong to the 
group in session. The parties at variance were to be free to submit 
their controversy to the full court or to choose from among the mem- 
bers of the court such number of judges as they desired to consider 
their controversy. The court was to be convened in plenary session 
to pass upon controversies submitted to them by the parties, or if the 
matter in litigation was referred to a less number of arbitrators, then 
the full court was to be convened upon the request of the arbitrators 
in order to settle a question raised among them during the trial of 
the case. 

The Brazilian plan was thus to have each nation, large or small, 
designate one judge, and as forty-six nations were invited to The 
Hague we may place the number of judges at forty-six. These forty- 
six judges were to be arranged in an alphabetical table and the first 
third were to be set aside as group 1, the second third as group 2, and 
the last third as group 3. The membership of the group would not 
be more than fifteen ; it might be less, because several nations might 
appoint one and the same person as their representative. The 
Brazilian plan differed from the project elaborated by the committee 
in that it was inconsistent with the existence of the Permanent Court 
as constituted in 1899, and accordingly the Brazilian plan contem- 
plated the abolition of this court and the substitution of the new in 
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its place. As, however, the project was not discussed by the com- 
mittee and was withdrawn by Mr. Barbosa it does not seem advisable 
to discuss it in detail. 

As far as is known the American delegation was the only one that 
went to The Hague with express instructions to propose the estab- 
lishment of a permanent court of justice composed of judges and 
acting under a sense of judicial responsibility. The Secretary of 
State is a partisan of a permanent court and he instructed the Ameri- 
can delegation as follows : 

The method in which arbitration can be made more effective, so that 
nations may be more ready to have recourse to it voluntarily and to 
enter into treaties by which they bind themselves to submit to it, is 
indicated by observation of the weakness of the system now apparent. 
There can be no doubt that the principal objection to arbitration rests 
not upon the unwillingness of nations to submit their controversies 
to impartial arbitration, but upon an apprehension that the arbitra- 
tions to which they submit may not be impartial. It has been a very 
general practice for arbitrators to act, not as judges deciding ques- 
tions of fact and law upon the record before them under a sense of 
judicial responsibility, but as negotiators effecting settlements of the 
questions brought before them in accordance with the traditions and 
usages and subject to all the considerations and influences which affect 
diplomatic agents. The two methods are radically different, proceed 
upon different standards of honorable obligation, and frequently lead 
to widely differing results. It very frequently happens that a nation 
which would be very willing to submit its differences to an impartial 
judicial determination is unwilling to subject them to this kind of diplo- 
matic process. If there could be a tribunal which would pass upon ques- 
tions between nations with the same impartial and impersonal judgment 
that the Supreme Court of the United States gives to questions arising 
between citizens of the different States, or between foreign citizens and 
the citizens of the United States, there can be no doubt that nations 
would be much more ready to submit their controversies to its decision 
than they are now to take the chances of arbitration. It should be your 
effort to bring about in the Second Conference a development of the 
Hague Tribunal into a permanent tribunal composed of judges who are 
judicial officers and nothing else, who are paid adequate salaries, who 
have no other occupation, and who will devote their entire time to the 
trial and decision of international causes by judicial methods and under 
a sense of judicial responsibility. These judges should be so selected 
from the different countries that the different systems of law and pro- 
cedure and the principal languages shall be fairly represented. The 
court should be made of such dignity, consideration, and rank that the 
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best and ablest jurists will accept appointment to it, and that the whole 
world will have absolute confidence in its judgments. [Instructions to 
Delegates, p. 8.] 

In the passage just quoted the difference between the court of 1899 
and the proposed court of 1907 is pointed out clearly. The first is a 
court composed of honorable men with high standards of justice but 
who do not need to have had legal training or judicial experience. 
The court proposed by the American delegation was to be a court in 
the technical sense of the word, composed of judges who had had 
experience in the practice and interpretation of law, and therefore 
were competent to decide difficulties presented to them " by judicial 
methods and under a sense of judicial responsibility." The judges 
were not to be selected from any group of countries but chosen in 
such a way that the different systems of law and procedure as well as 
the principal languages of the world might be fairly represented. 

It will be noted that the instructions of Mr. Koot determined the 
character of the court, and the first article of the project as ultimately 
drafted is little more than a paraphrase of his instructions; for the 
court is not only to be free and easy of access but to be " composed of 
judges representing the various juridical systems of the world and 
capable of insuring continuity in jurisprudence of arbitration." 

After weeks of careful debate and discussion in the Committee of 
Examination, and after some slight amendments in the First Com- 
mission a project of thirty-five articles was eventually adopted by 
the conference, and recommended for adoption as soon as the powers 
should agree upon the choice of judge and the constitution of the 
court. The project of a convention which it is hoped will be put 
into effect by the powers in the near future is divided into three 
parts — articles 1 to 16 dealing with the organization of the court; 
articles 17 to 33 regulating its jurisdiction and procedure; and 
articles 34 and 35 of a purely formal nature regarding the duration 
of the convention and its ratification. 

The Permanent Court of Arbitration was established in the year 
1899 " with the object of facilitating an immediate recourse to arbi- 
tration for international differences which could not be settled by 
diplomatic methods." The proposed court of 1907 had the same 
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end in view, namely, to promote the cause of arbitration. But the 
new court if established, while it might compete with the old, was 
not intended to supplant it, for the contracting powers agree to con- 
stitute it " without altering the status of the Permanent Court of 
Arbitration." The Permanent Court of 1899 was to be accessible at 
all times, but however much one may commend it, still we must admit 
that it did not and could not realize the intention of its founders in 
this respect Indeed, the name of the institution is very unfortunate, 
because there is in reality no permanent court. There is at best a 
panel or list of judges from whom the signatory powers may select a 
number to form a temporary tribunal for the decision of a case sub- 
mitted to it. The list is indeed permanent; the tribunal is tempo- 
rary, and has to be constituted anew for each case. 

As the Permanent Court is not a court but a list ; as the tribunal 
constituted with much difficulty and delay for each case is not per- 
manent, but temporary and occasional, the real designation of the 
so-called court as a court is a misnomer; the permanence of a non- 
existing court is a fiction, and the pretension that a nonexisting court 
to be created from a list of judges is not only permanent but " acces- 
sible at all times " is self-deception. The true nature of the Per- 
manent Court was clearly and repeatedly pointed out by Dr. Zorn 
during the First Conference. Germany accepted it because it was 
not permanent, although fearful that if established it might become 
so. The designation of the list as a permanent court instead of a 
mere panel has created the impression that a court really exists and 
has rendered difficult the creation of a new and different institution. 
Such is the magic of a name. 

The project of 1907 contemplated the creation of a truly per- 
manent court which in whole or in part should hold regular terms 
and be in session at The Hague during the life of the convention. 
The new institution was to be easy of access inasmuch as it would be 
open to any contracting party, and it was to be free in that the 
expenses of the court, as distinct from the fees of counsel, were to be 
borne by the community of nations. The temporary tribunal selected 
by the powers in controversy might be composed of diplomats or 
jurists, and would not necessarily represent anything but the confi- 
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dence of the appointing parties; whereas the Oonrt of Arbitral 
Justice was to be composed of judges representing the various juridi- 
cal systems of the world and capable of insuring continuity in juris- 
prudence of arbitration. This last qualification is of fundamental 
importance because an international court should represent the various 
juridical systems of the world, for it is only by judges trained in 
these various systems that we can hope to create and develop that 
international equity which would be at once the honor and the justifi- 
cation of the court. And finally, the importance of the continuity in 
jurisprudence of arbitration should not be overlooked, because each 
decision of a permanent court, if not absolutely binding on the dis- 
cretion of the judges, would nevertheless form a precedent, and a 
succession of precedents would build up a compact body of inter- 
national law and jurisprudence. This would be the natural conse- 
quence of a permanent court composed of judges sitting for a longer 
or shorter time. It can hardly be expected that the judgment of an 
occasional court will profoundly influence the judgment of a subse- 
quent temporary tribunal composed of different judges. The esprit 
de corps is lacking, even although each body acts under a sense of 
judicial responsibility. 

The convention of 1899 provided that the panel should be com- 
posed of not more than four persons nominated by each signatory 
power, " of recognized competence in questions of international law, 
enjoying the highest moral reputation, and disposed to accept the 
duties of arbitrator." The judges of the proposed Court of Arbitral 
Justice were likewise to be persons of moral reputation and recog- 
nized competence in matters of international law. So far the insti- 
tutions have a point in common; but the judicial nature of the 
creation of 1907 at once appears in the further requirement that 
the persons designated as judges shall possess the qualifications re- 
quired for judges in the higher courts of their respective countries or 
shall be jurists of recognized competency. We see, therefore, that the 
conference of 1907 sought to establish a permanent court composed 
of judges who either had occupied judicial positions or who were 
qualified for it by the laws of their respective countries in order that, 
acting under a sense of judicial responsibility, their judgments would 
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command the respect alike of plaintiff and defendant. The first 
article stipulated that the Court of Arbitral Justice was to be estab- 
lished without striking a blow at the Permanent Court of 1899. In 
order to establish a connection between the two, although the two 
courts were to be independent of one another, it was hoped that tho 
judges of the new court should be appointed as far as possible from 
the permanent panel of the old. It was felt that the nations would 
have greater confidence in the new institution if it were not opposed 
to the creation of 1899, but stood in close relation to it. 

The judges of the permanent panel of 1899 were to be selected for 
a period of six years, subject to reappointment, and in case of death or 
resignation their places were to be filled in accordance with the method 
of their appointment, The judges of the Court of Arbitral Justice 
were to be appointed for a period of twelve years, counting from the 
da'te on which the appointment is notified to the Administrative 
Council, and were eligible for reappointment. In case of death or 
withdrawal, the vacancy was to be filled in the manner of the original 
appointment. The appointment, however, was to be for the full 
period of twelve years. A long period of service was thought essen- 
tial to the success of the projected court, for however good a judge 
may be at the date of his appointment experience on the bench devel- 
ops his faculties and makes him more competent. Experience like- 
wise often develops latent and unsuspected faculties. The framers 
of the convention thought that six years — the tenure of the judges of 
the Prize Court — might be too short a period to develop the full 
strength of a judge and, wishing the world to profit by the wisdom, 
knowledge, and experience gained in its service, fixed the period at 
twelve years. The influence and importance of this long tenure on 
the development of international law and the continuity in arbitral 
jurisprudence are too obvious for comment. 

The convention does not specify the number of judges necessary 
to constitute the court, but it is evident that a judge from each 
country would form a body of forty-six. This might be a judicial 
assembly, but it would certainly not be a manageable court. On the 
other hand the requirement of the first article, that the court should 
be composed of judges representing the various juridical systems of 
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the world, would suggest a court of approximately fifteen persons — 
certainly not more than seventeen. Either number would seem large 
to an American who finds nine judges sufficient to constitute a 
Supreme Court for the forty-six States composing the American 
Union. 

Whatever be the number of judges and the manner of their appoint 
ment, the judges are however equal and rank according to the date 
on which their appointment was notified, and each receives as judge 
of the Court of Arbitral Justice an annual salary of 6,000 Nether- 
land florins — in round numbers, 2,400 American dollars. The pro 
jeeted court was to be permanent, and in order to effect this purpose 
the judges must either reside at The Hague or be prepared to go to 
The Hague so that they may decide the cases presented to the court. 
It was felt that a judge would feel more bound to attend to his duties 
if he were paid an adequate salary, because acceptance of the salary 
necessarily involves the duty of performance of service for which it 
was received. The judge therefore is to be a permanent official of 
the court, pledged by oath to exercise his functions impartially and 
conscientiously and the recipient of an annual salary during his 
tenure, to be paid, not by the litigants, but by the signatory powers. 
It may be admitted that the sum of 6,000 florins is in itself inade- 
quate, but, on the other hand, it must be borne in mind that the 
judge may rarely be called into service and receives the stipend 
whether his court have much or nothing to do. To this sum must be 
added traveling expenses, fixed in accordance with the regulations 
in existence in his own country, and finally in the exercise of his 
duty during the session or in special cases covered by the convention 
each judge receives the additional sum of 100 florins per diem 
While it can not be maintained that the salary is munificent, still 
6,000 florins annually, traveling expenses, and the additional com- 
pensation of 100 florins per day when acting as judge, is surely a suffi- 
cient reward to one whose sole purpose in life is not to amass wealth 
and to whom dignity, honor, and a consciousness of public usefulness 
count for something. It should also be said that the position of judge 
will probably not interfere with professional engagements at home ; 
for, while it is supposed that the court will hold terms, it is not likely 
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that continuous actual presence in The Hague will be required for 
some years to come. Therefore, a judge may be engaged in the prac- 
tice of law or he may be a professor of law in a European university 
or he may be an official of government; but as judge he is an official 
of the court and may not receive from his government or from that 
of any power any remuneration for service connected with his duties 
in his capacity as judge (article 10). For the same reason he may 
not exercise his judicial functions in any case in which he has in any 
way whatever taken part in the decision of a national tribunal, of a 
tribunal of arbitration, or of a commission of inquiry, or has figured 
in the suit as counsel or advocate for one of the parties ; nor can he 
act as agent or advocate before the Court of Arbitral Justice or the 
Permanent Court of Arbitration, before a special tribunal of arbi- 
tration, or a commission of inquiry; nor can he act for any of the 
parties in any capacity whatsoever so long as his appointment lasts 
(article 7). The judge, therefore, of the proposed Court of Arbitral 
Justice is to be a judge in the technical sense of the word, whose 
chief and sole duty is to the court of which he has the honor to be a 
member ; who looks to his home country neither with fear nor favor, 
for it dare not reward him financially ; and who, by the very nature 
of the position, is forbidden to appear or serve in any capacity other 
than judge in any tribunal constituted or recognized by the conven- 
tion. If we compare the like provision of the Permanent Court we 
see at once that the court of arbitration is not considered a court in 
the strict sense of the word, because the members of the Permanent 
Court may act as agent, counsel, or advocate on behalf of the power 
which appointed them or of which they are subjects or citizens, 
although they are forbidden so to act for any other power. In the 
next place they receive their honorarium as arbiters directly from 
the parties, and rightly, because they are servants of the parties and 
are properly remunerated by them. The judges of the proposed 
Court of Arbitral Justice are officers of the court, and although they 
do not lose their citizenship by virtue of their appointment, still for 
the purposes of justice they are officers of the community of nations. 
It has been stated that the court contemplated by the convention is 
to consist of a sufficient number of judges to represent the various 
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juridical systems of the world and capable of insuring continuity in 
jurisprudence of arbitration. This court, which we shall suppose to 
be composed of approximately fifteen judges, is to meet in session 
at The Hague once a year and is to remain in session until all the 
business presented to its consideration has been transacted. But the 
desire of the framers of the convention was not merely to propose a 
court which would meet once a year, but to establish a court that 
would be permanently in session at The Hague in order that it might 
receive cases and judge them without the delay incident to the 
appointment and assembling of judges. Therefore, it was provided 
that the large court which was to meet once a year should nominate 
annually from its members three judges to form a special delegation 
and three deputies to replace them should the necessity arise. The 
large court, therefore, is authorized — indeed required — to appoint 
a judicial committee to which may be referred cases permitting sum- 
mary procedure, and the delegation is likewise competent to act as a 
commission of inquiry. The idea of a small committee within the 
larger court was suggested by the Russian proposal, previously 
described, and the presence of this judicial committee at The Hague 
not merely ready but anxious to decide controversies submitted to 
them offers to the nations of the world a simple remedy and adequate 
means for the judicial settlement of any controversy susceptible of 
judicial settlement. Through the effort of the French delegation in 
1899 article 27 of the convention for the pacific settlement of inter- 
national disputes provided that strangers to a controversy might sug- 
gest to the parties in conflict to have recourse to the Permanent 
Court. The adoption of this convention would give practical effect 
to this article by providing permanent judges at The Hague to whom 
the parties in controversy might be referred. A reason not already 
mentioned for the comparatively large number of judges in the 
general court is that each additional judge is a guaranty of impar- 
tiality. The judicial committee consisting of three should be by its 
composition saved from the suspicion of partiality. Therefore, it is 
provided that the member of the delegation can not exercise his duties 
when the power which appointed him or of which he is a national 
is one of the parties. 
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To return to the court itself. Although the project provides that 
the court shall meet in session once a year, it was not meant that the 
judges of the court should go to The Hague unless the docket of the 
court would justify it. Therefore, it is provided that the court shall 
not meet in session if the delegation considers that such meeting is 
unnecessary ; for it may be that the judicial committee is competent 
to transact the business and that there are no cases on the docket for 
the consideration of the court. Lest, however, the judicial committee 
should endeavor to perpetuate itself and, from selfish motives, be led 
to adjourn the meeting of the court, it is provided (article 14) that 
the court shall be convened upon the request of a power, party to a 
case actually pending before the court, the pleadings in which are 
closed or which are about to be closed. The discretion therefore 
lodged in the delegation is subject not merely to the supervision but 
to the control of the powers in litigation. It may happen, however, 
that a case presented to the delegation is of such fundamental impor- 
tance that this smaller body does not feel justified in deciding it. 
Therefore, it is provided that the delegation may in case of necessity 
summon the court in extraordinary session. The foundation, there- 
fore, is laid for a court which is to meet annually if the business 
before it justifies a session. A judicial committee is to be selected 
annually by the court, by ballot if in session at The Hague or by 
mail if not so in session. The judicial committee is permanently in 
session at The Hague to undertake any and all business presented to 
it by agreement of the powers. It is further provided in the interests 
of the litigants that the members of the delegation are to complete all 
matters submitted to them, even if the period has expired for which 
they have been appointed judges. 

As the court thus outlined is to be the court of the contracting 
nations it is very necessary that its proceedings be known to the 
nations. Therefore, it is provided that a report of the proceedings 
shall be drawn up every year by the delegation and forwarded by the 
International Bureau to the contracting powers. In this way the 
proceedings of the court are forced upon the attention of the signatory 
powers and they are thus in a position to appreciate the importance 
of its labors and to exercise general control and supervision. 
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Passing, now, from the organization of the court let us consider 
its jurisdiction and procedure. The jurisdiction of the court is 
purposely very large, because it is hoped that it will draw to itself 
all controversies between nations susceptible of judicial settlement. 
The court should be empowered to consider all such questions sub- 
mitted, but such questions will not be submitted unless the judgments 
of the court not only win but merit universal approval. The Court 
of Arbitral Justice is therefore declared competent to deal with all 
cases submitted to it in virtue either of a general undertaking to 
have recourse to arbitration, or of a special agreement. The original 
draft of this article was divided into three paragraphs by virtue of 
which the court was declared to be competent : 

(1) For all cases of arbitration which by virtue of a general treaty- 
concluded before the ratification of this convention may be submitted to 
the Permanent Court of Arbitration, unless one of the parties opposes; 
(3) for all cases of arbitration which by virtue of a general treaty or 
special agreement may be brought before it; (3) [upon the proposal of 
Germany and the United States] for the revision of awards of tribunals 
of arbitration and reports of commissions of inquiry, as well as for the 
determination of the rights and duties which arise therefrom in all cases 
in which the parties apply to the court for this purpose by virtue of a 
general treaty or special agreement. 

As a correct understanding of the exact jurisdiction of the Court 
of Arbitral Justice is of great importance in order to enable us to 
appreciate the services it might render, the following discussion of 
the article is taken from the official report of the conference : 

It is seen that a notable difference of opinion appears therein between 
the authors of the project. It is therefore not astonishing that dif- 
ferences of opinion should also have manifested themselves among the 
members of the committee. 

The authors of the project proposed to allow the parties the greatest 
freedom of choice between the two courts, and consequently declared that 
if an arbitration case arose by virtue of a general arbitration treaty con- 
cluded prior to the convention regarding the establishment of the pro- 
posed court it could be referred to the jurisdiction of this court unless 
the other party to the controversy opposed. 

The second paragraph gave the court competency in all arbitration 
cases which might be brought before it by virtue of a general treaty or 
a special agreement. The purpose of the third paragraph was to specify 
in detail the various matters in which a general treaty or a special agree- 
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ment would grant jurisdiction to the court, by stipulating that the 
award of tribunals of arbitration or the reports of commissions of inquiry 
might be submitted to it for revision by express consent of the parties. 

As far as the reports of the commissions of inquiry are concerned, the 
German and United States delegations were inspired by the amendment 
proposed by Russia to the articles of the convention relating to commis- 
sions of inquiry. It appeared very possible that the parties in litigation 
might desire to submit the conclusions of the commission of inquiry to 
a tribunal for the purpose of having the latter determine judicially the 
rights and duties accruing to or devolving upon them from the facts 
determined by the commission of inquiry. 

It must be stated, however, that the British delegation neither deemed 
it advisable nor necessary to provide for this eventuality. The appeal 
being purely voluntary on the part of the parties, it appeared that the 
article was uselessly specifying a right which was included among their 
general powers. The German and American delegations thought that 
by this means all misunderstanding would be avoided regarding the com- 
petency of the tribunal on the subject and that the paragraph was of 
real utility. 

The objections made to the original wording of the article were 
summed up by His Excellency Mr. Fusinato. He observed that section 
1 of article 16 established a presumption in favor of the new court, and 
was of opinion that a convention could not be modified without the con- 
sent of the parties. " It is not sufficient," he said, " to grant the parties 
the right to oppose each other. It would therefore be desirable to add 
to this paragraph the provision that it must be ' with the express consent 
of the parties.' However, section 1 thus modified becomes useless, for 
the case contemplated by it is already provided for in section 2 of the 
same article." 

As regards section 3 of the article, Mr. Fusinato observed that the 
revision can generally take place only before the same judge who pro- 
nounced the sentence. The remedy referred to in section 3 would there- 
fore not be a revision but a judgment on appeal for review or annulment. 
If the parties agree to have recourse to the new court under the con- 
ditions provided in section 3, they can certainly do so; but this case 
comes under the general provisions of section 2, and section 3 should 
therefore also be stricken out. 

With regard to the objection made to the first paragraph of the 
original draft, it may suffice to say that the committee shared Mr. 
Fusinato's views and preferred not to create, either directly or indirectly, 
a presumption in favor of the new court. As was observed by Professor 
Eenault, if the proposed court won universal confidence it must do so 
only by reason of its advantages and merits. 

Therefore, since the competency of the court depends solely on the 
agreement of the parties, the distinction made in paragraphs 1 and 2 of 
the original draft became unnecessary, and the committee decided to 
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strike out the first paragraph. The second paragraph, which provides 
for the express agreement of the parties, was unanimously retained. 

However, it was proposed to suppress the qualifying word " general " 
which accompanied the word " treaty," while retaining beside it the 
expression " special agreement." Mr. Eenault explained that the an- 
tithesis of the two words would indicate that in the first place the con- 
troversy could be submitted to arbitration either by virtue of the stipula- 
tions of a general arbitration treaty or by virtue of a general arbitration 
clause contained in a treaty, whereas the words " special agreement "' 
would indicate an agreement between the parties for the purpose of 
submitting a special controversy to the court, whether they had or had 
not concluded a treaty in advance which obligated them so to do. He 
proposed the happy combination " by virtue of a stipulation to arbitrate 
or of an agreement to arbitrate." The committee adopted the idea, and 
upon its being embodied in the final draft the text read as follows : 

" The Arbitral Court of Justice shall be competent in all cases which 
are brought before it by virtue of a general stipulation to arbitrate or 
of a special agreement." 

The third paragraph of the original draft aroused the most lively 
discussion and the most serious criticism. The difficulty with regard to 
revision arises, as Mr. Fusinato pointed out, from the possible confusion 
between the term " revision," in its strict sense, and " appeal." " Be- 
vision " usually implies a new examination before the judge or court 
which pronounced the first decision. This is what is provided in article 
55 of the convention of 1899, which permits the parties in controversy 
to reserve, in their agreement to arbitrate, the right to demand the 
revision of the award. The revision thus arises as a result of the express 
agreement of the parties, while their right to demand the revision arises 
from the fact that they have reserved it. If, however, the parties agree 
to grant the new court jurisdiction in the cases contemplated by para- 
graph 3 of the original draft, they may do so. In this case the recourse 
before the court arises from the " special agreement " — that is, from the 
express will of the parties. Eegarding the matter in this light, there is 
no longer any reason for retaining a separate paragraph, and the com- 
mittee decided to strike out paragraph 3; it was, however, understood 
that the "special agreement" mentioned in paragraph 2 might provide 
for revision by the Arbitral Court of Justice. 

The purpose of the original draft was to invest the Court of Arbi 
tral Justice with the functions of a court of appeal, provided parties 
in litigation chose to make use of its services, and that there might 
be no misunderstanding in the matter the German-American draft 
clothed it specifically with this character. It was thought advisable 
to point out the possibility of revision, although merely stating that 
it might be used for such a purpose did not in any way bind the 
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nations to use it for such. The presence, however, of the clause 
might suggest a resort to the court for the purposes of revision by 
the mere statement of the competence of the court. Its presence 
therefore called attention to its possibility, and by so doing exerted a 
slight moral pressure. The Committee of Examination, however, 
did not share the views of the German and American delegations as 
to the advisability of retaining the clause, although it was specifically 
admitted and stated to be the understanding of the committee that 
the court might be used for the purposes specified in the rejected 
clause by virtue of a special accord. 

The judges of the court are declared competent to exercise the 
functions of judge in the International Prize Court, and it is not too 
much to hope that some day, either by the appointment of the same 
judges for both courts or by a reorganization, there may be one great 
international court of justice with a twofold division into civil and 
prize chambers. 

Passing, now, to the delegation, it appears that this latter body is 
competent to settle the compromis referred to in article 52 of the 
revised convention for the pacific settlement of international disputes 
if the parties are agreed to leave its formulation to the court. There 
can be no objection to this, because the delegation does not act upon 
its own initiative, but solely by the agreement of the parties in inter- 
est. The fact that they are strangers to the controversy and are not 
affected by its failure or success makes their cooperation disinterested 
and therefore acceptable. 

Another function of the judicial committee was the subject of 
much discussion at the conference, namely, the provision of article 
19 of the project declaring the delegation competent to settle the 
compromis " even when the request is only made by one of the parties 
concerned, if all attempts have failed to reach an understanding 
through the diplomatic channel, in the case of — 

1. A dispute covered by a general treaty of arbitration concluded or 
renewed after the present convention has come into force, providing for 
a compromis in all disputes, and not either explicitly or implicitly ex- 
cluding the settlement of the compromis from the competence of the 
delegation. Eecourse can not, however, be had to the court if the other 
party declares that in its opinion the dispute does not belong to the 
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category of questions to be submitted to compulsory arbitration, unless 
the treaty of arbitration confers upon the Arbitration Tribunal the power 
of deciding this preliminary question. 

2. A dispute arising from contract debts claimed from one power by 
another power as due to its nationals, and for the settlement of which 
the offer of arbitration has been accepted. This arrangement is not 
applicable if acceptance is subject to the condition that the compromis 
should be settled in some other way. 

As this clause appears in substantially the same form as article 53 
of the convention for the pacific settlement of international differ- 
ences, and as it has been amply considered, I do not again discuss it 
at length or in detail. It may be pointed out, however, that the 
delegation is only competent to settle the compromis arising under 
a treaty of arbitration concluded or renewed after the ratification of 
the convention. Its effect, then, is prospective, not retroactive, and 
it can only settle the compromis if the treaty of arbitration does not 
either explicitly or implicitly exclude the settlement of the compromis 
from the competence of the delegation. Nations may either frame 
their own compromis or permit its formulation by the court or its 
delegation. In other words, the contracting powers may exclude in 
express terms the competence of the delegation, or may impliedly 
exclude the delegation by providing another or inconsistent means 
of settling the compromis. For example, in the treaties of arbitra- 
tion recently concluded by the United States it is provided that " such 
special agreements {compromis) on the part of the United States 
will be made by the President of the United States, by and with the 
advice and consent of the Senate thereof." The competence of the 
court or its delegation is thus specifically excluded by the United 
States. It should be also noted that the competence of the delegation 
is further limited if the other party declares that the dispute does 
not belong to compulsory arbitration, unless the treaty of arbitration 
itself confers upon the arbitration tribunal the power of deciding 
this preliminary question. It is difficult to see how this article, thus 
safeguarded, can be other than helpful to parties in litigation. If 
they are unwilling to intrust the court or its delegation with the for- 
mulation of the compromis, they may do so. If they have not 
excluded the competence of the court, either directly or impliedly, 
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the fact that the court may assume jurisdiction upon demand of one 
of the parties to the conflict will exert no little pressure upon the 
unwilling party to secure a compromis by negotiation rather than by 
judicial decision. If nation could sue nation by filing with the 
court a complaint there would be no necessity for a compromis. 
But the competence of the court or its delegation to frame the com- 
promis upon the request of one litigant when a treaty of arbitration 
exists between the litigants binding them to arbitrate, seems to be a 
long step toward introducing into the law of nations the procedure 
of a common-law court by which a defendant may be brought into 
court at the instance of a plaintiff. 

Section number 2 of the article in question is intimately connected 
with the convention for the limitation of the use of force in the col- 
lection of contract debts. It will be recalled that the renunciation of 
force is conditioned upon arbitration, but it may well be that the 
parties in controversy agree to arbitrate but that either creditor or 
debtor may delay framing the compromis. If the compromis be not 
framed the agreement to arbitrate is worthless ; if either party pos- 
sesses the right to delay its framing it may never be framed and the 
agreement to arbitrate becomes a dead letter. In order not merely to 
enable but to force a party agreeing to arbitrate to formulate the 
compromis, the delegation is made competent to do so upon the 
demand of either party, unless the acceptance of arbitration is sub- 
ject to the condition that the compromis should be settled in some 
other way. The procedure is thus wholly voluntary, for the inter- 
vention of the court or its delegation depends solely upon the parties 
who may directly or indirectly exclude the competence of court and 
delegation alike. 

It has been stated that the delegation may sit as a court adminis- 
tering summary procedure in accordance with the convention for the 
pacific settlement of international disputes, and that it may exercise 
the functions of a commission of inquiry as created under the same 
convention. The commission of inquiry is not a court ; it finds facts 
— it does not declare nor does it 'apply law. For this reason, with 
the assent of the parties concerned, the members of the delegation 
who have taken part in the inquiry may sit as judges if the case in 
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dispute is submitted to the arbitration of the court or the delegation 
itself (article 18). If the judicial committee composed of three 
members be considered too small a body, each of the parties 
concerned in litigation may nominate a judge of the court to take 
part with power to vote in the examination of the case submitted, and 
if the delegation is acting as a commission of inquiry each party liti- 
gant may add a person chosen outside of the court. This privilege 
is not inconsistent with the provisions of the convention, because, as 
previously stated, the commission of inquiry finds facts; it does not 
deliver judgments. It should be clearly understood, however, that 
if the delegation sit as a law court none of its members can be citizens 
or subjects of the parties in controversy. 

The intention of the framers of the project was to provide a court 
of broad jurisdiction, to appoint competent judges, ready and willing 
to take ixp their residence, if need be, at The Hague, and to designate 
a small judicial committee always in session at The Hague for the 
trial of cases. By permitting the delegation or its members to act 
as a commission or commissioners of inquiry, it was expected to 
enlarge the usefulness of the judges, and if the contracting powers 
are impressed by the impartiality and ability of the court as a whole, 
of its judicial committee, and of the individual judges composing the 
court, the court and the delegation will doubtless have cases to decide, 
and the individual judges may be detailed to sit on special commis- 
sions or tribunals of arbitration at the reqtiest of the nations without 
involving extra expense. It should be noted that the Court of Arbi- 
tral Justice is limited to the contracting powers. The Court of Arbi- 
tration of 1899 is open to nonsignatory powers if the parties agree 
to submit to its jurisdiction (article 26). The reason for the differ- 
ence is twofold: (1) Financial, for the Court of Arbitral Justice is 
a court organized and supported by the contracting powers, and there 
seems to be no sufficient reason why these contracting powers should 
contribute judges for those who are unwilling to assume their share 
of the burden; (2) that the contracting powers did not wish to inter- 
fere with the Permanent Court of Arbitration by furnishing a tribu- 
nal free of expense to litigants. 

The remaining provisions of the project concern matters of pro- 
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cedure and, although interesting, are not fundamental. Without 
going into details, it may be said that the Court of Arbitral Justice 
is to follow the rules of procedure of the convention for the pacific 
settlement of international disputes, where applicable (article 22) ; 
that the court determines what language it will itself use and what 
languages may be used before it (article 22) ; that the International 
Bureau serves as channel for all communications to be made to the 
judges during the interchange of pleadings provided for in article 
63, paragraph 2, of the convention for the pacific settlement of inter- 
national disputes (article 24) ; that the discussions are under the 
control of the president or vice-president, freely elected by the court 
(article 26) ; that the court considers its decisions in private and the 
proceedings are secret; that the decisions are reached by a majority 
of the judges present (article 27) ; that the judgment of the court 
must give the reasons on which it is based and contain the names of 
the judges taking part in it and be signed by the president and regis- 
trar (article 28) ; that each party pays its own costs and an equal 
part of the cost of the trial as in an ordinary lawsuit (article 29) ; 
that the expenses of the court, as distinct from the expenses of the 
parties, are borne by the contracting powers (article 31) ; that the 
court draws up its own rules of procedure, which must be communi- 
cated to the contracting powers; and that after ratification of the 
present convention the court shall meet as early as possible in order 
to elaborate these rules, elect the president and vice-president, appoint 
the members of the delegation (article 32) ; and, finally, that the 
court may propose modifications in the provisions of the present 
convention concerning procedure, but that such proposals are com- 
municated through the Netherland Government to the contracting 
powers for their determination. 

The foundation for a court of arbitral justice is thus laid. The 
organic act consisting of its organization, jurisdiction, and procedure 
was approved by the conference and recommended for adoption by 
the powers generally. But the conference was unable to devise in 
the short time at its disposal an acceptable plan for the appointment 
of judges. 

The conference is, however, not to be criticised for failing to pro- 
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duce a satisfactory solution of the difficulty; for no acceptable 
solution of the problem has been yet proposed by the wit and 
ingenuity of man. The difficulty inherent in the problem is 
that states are regarded in diplomatic assemblies as equals and 
treated as such. The doctrine of juridical equality has been pro- 
claimed from the days of Grotius to the present day, and doubtless 
has been of very great service to protect the weak against the aggres- 
sion of the strong. But we can not overlook the fact that although 
legally equal the great, masses of population within state lines possess 
influence which the smaller and less populous states do not have, and 
which in the business of life they do not claim. If there were but 
fifteen states in the world or if the powers of the world were willing 
to pick out fifteen and intrust them with the formation of the court, 
there would be no difficulty in finding fifteen judges adequately 
qualified for developing and interpreting the law of nations. But 
the small state is as tenacious of its right as the large state, and as 
the large states each wish a judge, the small states would not be con- 
tent with less. The result is that we can easily form a court of 
forty-six judges, but, as previously stated, such a body would be a 
judicial assembly, not a court. It seems that a court could not be 
composed of more than fifteen or seventeen members without becom- 
ing unwieldly. How shall we reduce forty-six to seventeen ? 

Three methods, it may be said, were proposed: First, the system 
of rotation; second, the system of absolute and rigid equality; and, 
thirdly, the system of election. Of each of these in turn. 

The framers of the project admitted freely the principle of the 
juridical equality of states, but maintained that the usage made of the 
court would naturally be proportioned to their population, industry, 
and commerce. They therefore proposed a court of seventeen judges. 
It was thought possible to reconcile the principle of j\iridical equality 
with the actual facts of daily life, by recognizing that each state, be 
it never so small, had the right to appoint a judge for the full period 
of the convention, namely, twelve years ; but that the judges should 
sit for a longer or shorter period determined by the population, 
industry, and commerce of the appointing countries. In this way 
the smallest states, such as Montenegro and Luxemburg, would be 
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entitled to appoint judges for the full period of twelve years, 
although they would be called upon to sit for but one year out of the 
twelve. Certain larger states should sit for a. period of two years ; 
others for a period of four years ; one for a period of ten years ; and 
eight — namely, Germany, Austria-Hungary, United States, France, 
Great Britain, Italy, Japan, and Russia — for the full period of 
twelve years. By this method, which it was hoped would either 
prove acceptable in itself or might be modified so as to meet general 
approval, each state represented at the conference would appoint a 
judge for the full period to serve by a system of rotation conditioned 
upon population, industry, and commerce. It was felt that the 
continued presence of judges from the eight states just enumerated 
would supply the court with a permanent nucleus of trained judges 
representing the different nations, the different systems of law, the 
different languages, and capable of guaranteeing the continuity of 
arbitral jurisprudence. Without entering further into details it 
may be said that this system of rotation was objectionable to many 
of the delegates represented at the conference, although it is practi- 
cally identical with the system of rotation proposed and accepted for 
the constitution of the Court of Prize. Subtle distinctions were 
drawn between the two courts, it being stated that the larger nations 
were more likely to go to war; that their interests either as bel- 
ligerents or neutrals were greater than those of the small states; that 
in submitting the validity of their actions to a court composed of 
neutrals, the larger states conferred such a benefit upon neutrals as 
to compensate any particular neutral for inadequate representation, 
and that therefore the larger states were entitled to permanent repre- 
sentation in the Prize Court. 

This argument is certainly correct, but it involves a distinction 
between large and small powers based not merely upon population, 
industry, and commerce, but upon the naval strength of each con- 
tracting party. The most that can be said is that the smaller states 
were willing to be classified for purposes of claims arising out of war, 
but were unwilling to be classified for claims arising out of peace, 
which if unsettled might produce war. As this system will be 
described in considering the Prize Court it is unnecessary to discuss 
it here at greater length. 
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The system of absolute and rigid equality in the right as well as its 
exercise was proposed by Brazil, and may be summed up in the for- 
mula : as many judges as there are states. According to this system, 
which has been explained previously, the court, would be composed of 
forty-six judges divided by order of the alphabet into three groups, 
each group to sit by rotation during a period of three years. This 
system was not considered by the Committee of Examination, and it 
was withdrawn by its proposer, Mr. Barbosa, who was not in favor of 
the establishment of a court of arbitral justice, for he believed that 
the system of arbitration adopted in 1899 was sufficient for all inter- 
national needs; that a court of justice implying subordination was 
inconsistent with the sovereignty of nations ; that a court of arbitra- 
tion composed of judges of one's own choice was the only system 
compatible with sovereignty. He doubtless proposed this plan for 
the consideration of the committee in order that his attitude might 
not be considered as wholly negative, and to illustrate by a concrete 
example the kind of court consistent with the unimpaired equality of 
nations and the exei*cise of sovereignty. 

The third method, based upon juridical equality of the states, 
both in theory and practice, was the system of election proposed by 
the American delegation in order to meet the objection made to the 
system of rotation as based upon inequality rather than upon the 
equality of nations. This system was remarkably clear, simple, and 
might well have been adopted ; for it permitted each state to partici- 
pate in the election and it gave to each state an equal influence in the 
appointment of the judges. Each state was to select a person willing 
to act and capable of performing judicial duties. The name of this 
person was to be communicated to the International Bureau, which 
thereupon made a list of the persons so designated by the forty-six 
states. The list was to be transmitted to the minister of foreign 
affairs of each country witli the request that he check the names of 
fifteen persons, supposing the court was to be composed of fifteen, 
best qualified to constitute the court. The papers were to be returned 
to the International Bureau and the fifteen persons receiving the 
highest number of votes were to form the court for the period of 
twelve years. It is difficult to see wherein this sj'stem failed to satisfy 
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the requirement of equality or sovereignty; for equality was recog- 
nized in every step in the procedure and the election itself was the 
exercise of sovereignty. This system of election, however, was dis- 
pleasing to the larger powers, who feared the results of combination, 
and it was curiously unacceptable to the smaller powers, who may 
have felt that the election would be conducted under pressure from 
the larger powers. 

The fate of the project trembled in the balance, because if its 
acceptance or rejection depended solely upon an acceptable method of 
constituting the court it was evident that the result of weeks and 
months of labor would be lost. Therefore, it was decided to accept 
the project as it stood, to recommend its adoption, and to defer the 
establishment of the court until the powers should agree upon a 
method of appointing the judges. A great result was thus achieved j 
for the conference accepted without reserve and unanimously the 
principle of a permanent court composed of judges representing the 
various juridical systems of the world and capable of insuring the con- 
tinuity of arbitral jurisprudence. From the little committee room 
in The Hague the duty of devising an acceptable plan was transferred 
to the powers at large in the hope and belief that the wit and ingenuity 
of the foreign office would overcome a difficulty which, while formid- 
able, is far from insuperable. 

It is therefore abundantly clear, to quote the apt and measured 
language of the President in his recent message to Congress, that: 

Substantial progress was made towards the creation of a permanent 
judicial tribunal for the determination of international causes. There 
was very full discussion of the proposal for such a court and a general 
agreement was finally reached in favor of its creation. The conference 
recommended to the signatory powers the adoption of a draft upon which 
it agreed for the organization of the court, leaving to be determined 
only the method by which the judges should be selected. This remaining 
unsettled question is plainly one which time and good temper will solve. 

It has been stated that private arbitration was one of the first steps 
in the development of the judicial system of Rome, and it was sug- 
gested that the forces at work in the international world will result 
in the establishment of an international court, permanent in nature 
and judicial in composition. 
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The insufficiency of a temporary tribunal for the settlement of 
disputes between independent states united by a loose federation is 
shown by the experience of the United States. The importance of 
the problem as well as the interest of the subject to the American 
public amply justifies a brief exposition. 

The ninth article of the Articles of Confederation provided that if 
the agents of the States in controversy failed to agree — 

Congress shall name three persons out of each of the United States, 
and from the list of such persons each party shall alternately strike out 
one, the petitioners beginning until the number shall be reduced to 
thirteen; and from that number not less than seven nor more than nine 
names, as Congress shall direct, shall, in the presence of Congress, be 
drawn out by lot; and the persons whose names shall be so drawn, or 
any five of them, shall be commissioners or judges to hear and finally 
determine the controversy, so always as a major part of the judges who 
shall hear the cause shall agree in the determination. 

Omitting the controversy between New York, New Hampshire, 
and Massachusetts on the one hand and Vermont on the other, in 
which a court was petitioned but not appointed, and a controversy 
between Pennsylvania and Virginia, compromised and settled out of 
Congress, it appears the case of Pennsylvania v. Connecticut was the 
one case actually tried and determined by a commission appointed 
under article 9 of the Articles of Confederation. The controversy 
between the two States, arising from conflicting charters, was long 
and bitter and lives were lost on both sides. Connecticut claimed the 
Wyoming Valley, now the county of Luzerne in Pennsylvania, under 
its charter, whereas Pennsylvania claimed the same territory under 
Penn's charter. As the result of the inability to agree, Pennsylvania 
on November 3, 1781, prayed " a hearing in the premises, agreeably 
to the ninth article of the Confederation " (ratified on March 1, 
1781). At a subsequent date the agents of Pennsylvania appeared 
before Congress, November 14, 1781, and after some delay and 
opposition on the part of Connecticut a court of seven persons, of 
whom any five could act, was agreed to, which court in session at 
Trenton, N. J., on December 30, 1782, rendered the following unani- 
mous " opinion " in favor of Pennsylvania : 
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We are unanimously of opinion that the State of Connecticut has no 
right to the lands in controversy. 

We are also unanimously of opinion that the jurisdiction and pre- 
emption of all the territory lying within the charter boundary of Penn- 
sylvania, and now claimed by the State of Connecticut, do of right belong 
to the State of Pennsylvania. 

In 1784 an attempt was made on the part of certain citizens of 
New Jersey to have a court appointed agreeably to the ninth article 
in order to settle a controversy in regard to a certain tract of land 
termed Indiana included in the grant of the Northwestern Territory 
made by Virginia on March 1, 1784, to the United States. Congress 
refused to grant the petition for a court and accepted the conveyance. 
It thus appears that although commissioners might be appointed by 
Congress for the settlement of controversies between the States in 
accordance with the provisions of the ninth article, Congress claimed 
and exercised its discretion either to appoint or refuse to appoint 
commissioners. The remedy sought to be provided by the article 
was thus inadequate, and proceedings under the article did not com- 
mend themselves highly to the States in controversy, for in various 
instances the case was compromised even although a court, had been 
appointed for its consideration, as in the case of Massachusetts v. 
New York. 

Massachusetts claimed jurisdiction over a tract of land between 
42° 2' N. and 44° 15' N, extending westwardly to the Southern 
Ocean, which claim was denied in part by New York. Unable to 
agree, Massachusetts prayed " that a Federal court may be appointed 
by Congress to decide a dispute between the said Commonwealth and 
the State of New York " (June 3, 1784). The parties appeared by 
their agents (December 8, 1784) and were " directed to appoint, by 
joint consent, commissioners or judges ' to constitute a court for hear- 
ing and determining the matter in question, agreeably to the ninth 
of the articles of confederation and perpetual union.' " 

A court of nine commissioners was agreed upon (June 9, 1785) by 
the agents of the litigant parties and the commissioners were notified 
to meet at Williamsburg, Va., on the third Tuesday of November, 
1785, to hear and determine the controversy. The court, however, did 
not meet, as Massachusetts and New York subsequently notified Con- 
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gress that the controversy was " settled and determined by an agree- 
ment entered into on the 16th day of December last [1786], by the 
agents of the said States." 

As the case of Pennsylvania v. Connecticut is the only case in 
which the court of arbitration constituted by the parties " agreeably 
to the ninth article " rendered an " opinion," so the case of South 
Carolina v. Georgia offers the only instance under the Articles of 
Confederation of the formation of a court by alternately striking 
from a congressional list until the number was reduced to thirteen, 
as provided by the ninth article. The State of South Carolina 
claimed certain lands ; the State of Georgia likewise claimed the 
territory in dispute. Unable to settle the controversy by direct 
negotiation, they appealed to Congress. Therefore, on June 1, 1785, 
Congress resolved " that the second Monday in May next be assigned 
for the appearance of the States of South Carolina and Georgia by 
their lawful agents; and that notice thereof and of the petition of 
the legislature of the State of South Carolina be given by the Secre- 
tary of Congress to the legislative authority of the State of Georgia." 
The time of appearance having been extended, the agents of each 
State appeared before Congress on Monday, September 4, 1786, and 
were directed " to appoint, by joint consent, commissioners or judges 
to constitute a court for hearing and determining the matter in ques- 
tion, agreeably to the ninth article of Confederation and perpetual 
union." Unable to agree upon the composition of a court, upon 
motion of the delegates of Georgia (September 13, 1786), it was 
" resolved that Congress proceed to strike a court in the manner 
pointed out by the Confederation." 

In accordance therefore with this provision three persons were 
named from each State and by alternate striking reduced to thirteen. 
Upon motion of South Carolina these names were put in a box and 
the following nine names were drawn out in the presence of Congress : 
Alexander Contee Hanson, James Madison, Kobert Goldsborough, 
James Duane, Philemon Dickerson, John Dickinson (the author of 
the article), Thomas McKean, Egbert Benson, and William Pynchon. 
The first Monday in May, 1787, was fixed for the meeting of the 
court at ISTew York. A court thus composed would have been excel- 
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lent and its decision entitled to respect. There is no evidence, how- 
ever, that it sat, as the case was settled by a compact between the two 
States. 

The net result of procedure under article 9 was the trial and final 
determination of one case (Pennsylvania v. Connecticut) ; the ap- 
pointment by mutual agreement, of commissioners in two contro- 
versies, settled, however, out of court (Massachusetts v. I^ew York; 
South Carolina v. Georgia) ; with petitions for the appointment of a 
court in some three other cases.. The temporary tribunal was unsatis- 
factory. It was difficult to constitute, it rendered but one " opinion," 
and it failed to appeal either to the imagination or judgment of the 
public. Therefore, when the Constitutional Convention met in 1787 
in Philadelphia, and it was proposed to retain the ninth article and 
incorporate it in the Constitution, the proposal met with no favor 
and was unanimously rejected. Arbitration with judges of their 
own choice was discarded by States as jealous of their rights in con- 
vention as any at the recent conference at The Hague, in favor of a 
permanent Supreme Court composed of judges acting under a sense 
of judicial responsibility, for the settlement of controversies which 
might lead to war between independent and sovereign States. 5 Arbi- 
tration which failed for thirteen States has been replaced by a 
judiciary which succeeds for forty-six States. Does not the experi- 
ence of the United States offer at once a hope and a precedent ? 

James Brown Scott. 

s " The only question presented was whether as between the States of the 
Union the court was competent to deal with a situation which, if it arose 
between independent sovereignties, might lead to war. Whatever differences of 
opinion there might be upon matters of detail, the jurisdiction and authority 
of this court to deal with such a case as this is not open to doubt." — Per Mr. 
Justice Holmes, in Missouri v. Illinois, 200 U. S. 496, 518. 

For full information on the subject of judicial proceedings under the Articles 
of Confederation, see J. C. Bancroft Davis, in 131 TJ. S., pp. 1-lxii; Carson's 
History of the Supreme Court of the United States, I, 66-79; and a brief note 
in Professor Jamieson's Essays on the Constitutional History of the United 
States, p. 3. 



